COURT NO 1 :
ARMED FORCES TRIBUNAL :
PRINCIPAL BENCH NEW DELHI

OA 2219/2021

- P, "'.M'Sub (LMN) Manoranjan Pradhan (Retd) f‘Applicaht~

oo oVersus o T ST R ) SR

- -Union Of Indla &Ors »:i.-{ " R Respondents il

'A'-“-.*_For Apphcant e Mr Mano; KrGupta Advocate B
"_For Respondents ‘_j.j,: Mr VPattabh1 Ram Advocate e

" CORAM S A S
el by .HON’BLEMR.JUSTICE RA_]'ENDRA MENON, CHAIRPERSON
; HON’BLE REARADMIRAL DHIREN VIG, MEMBER (A) | SR

ORDER

Invokmg the JuI‘lSdICtIOI’l ‘of thls Trlbunal under

) . _?; Sect10n 14 of the Armed Forces Trlbunal Act 2007 the rehef -

Fon c1a1med by the apphcant in Para 8 reads as follows

B "nohonal promotzon fo the. rank of Sub wef 01 Jan 2018, . -

- recommendation to next promotion fo the rank of Subea’ar’i-v ~
MaJor and further grant of Hon Rank as pcr his scmonty,

, (b) To dzrcct the respondcnts fo promote tllc applicant in the

_-DPC.

e The applicant Jomed the Indlan Army on 15 04 1991 o

'iand Was dlscharged from service - on 30 04 2021. He'}

. OA2219/2021 ; S . . o
. Sub ManorananPradhan td : - . - Page1of17

(a) Set aszde ‘the ACR for t]ze year 2015~2016' and djrcct"'i v
i rcspondcnts fo conszder the app]zcant by fresh DPC to grant =~

~and further consider for promotzon fo the rank of Nb Sub; . B
as per merit. after reviewing ‘ACR of 2015-2016, .
‘ '_,"COIISIdcrmg the grading of his previous year ACRs fowards "

rank of Sub Maj by quashing his ‘discharge and ‘re- S
. instafement in service with all consequenﬂa] benefit as his - -
' ACR of year 2015-2016 already quashed by GoC 101 Area - * .
. ~and ACR for year 2016-2017 not reflected in his record” = . -
. ‘which cause promohon fo the rank of Sub & Sub Majorand . -~~~
o 'ﬁzz'ther extenszon Il Apr 2025 11" he qua]rﬁes tIzc ment of



© " had served in va'ri_o_lis. Army units after completing

- his initial training. The applicant was promoted to the rank .

of Naik wef. 01.11.2003, Havildar w.ef. 09.06.2008

v‘vith' arite date seniority - from 01, 04 2008, Nb Sub '
.. wef Ol O4 2015 and Sub Wef 03 03. 2018 and ante date_ : -

o :ysemorlty from 01. Ol 2018.

3. The apphcant contends that in May 2016 he was

: scheduled for postmg to a new umt Prior to proceedmg on

the po_stmg, he subrmtted his Annual Conf1dent1al Reportl |

(ACR) for theé year 201 5-2016. He was assessed as "Average"
- by the :Competent ~Authority, which’ accordi‘ng' te the-
applicaht, was far below his previous year’s ACR assesémentsT L '
4. | On 10.08.2016, he was posted to F Composite Sig.Regt | “ :

Shillong,’while heihg so posted bh 0-4.09.2016 the applicant.: S

got an mformat1on through the commandmg officer (Col
Harlharan) to elther sign the page of the ACR before -

proceedmg on leave or the ACR for the year 2015- 2016 will-
be cancelied and return back to the record un actioned ,dae to. .
the belew assessment without warhing, co'uhseling or._ac.hreree;

report. |

5. = The applicant contends that before marking his ACR,

the requirement of the policy to issue a warning, provide
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counseling, and submit an adverse report to the applicant

was not "followg:d. In Iight of this, on 06.12.2016, the 4.
applicant ‘_reportc_adly submitted a personal application to the .
Reviewing Officer (RQ)' for the cofrecﬁoﬁ of his ACR fof the
period 2015-20186 after returning from leave. Meanwhile, in
December 2017, the applicant successfully completed the
promotion cadre for the rank of Sub. The applicant’é personaIA
application was prbcessed and on 18.05.2017, the applicant -
filed a 'statutor‘y\complaint .regardihg the manner in which
his ACR for the.period 2015-2016 was written as he was due
for promotion to the rank »of Sub in January 2018.

6.  Furthermore, the applicant contends that for - the

- year 2016-2017, he submitted his ACR to the unit before

moving on posting to Mizoram, CIGW School. The ACR was

‘received in the record office in June 2017 but was not -

forwafded to the Competent Authority and \;vas withheld

without any reason. InAJanuary 2018, Wﬁen the promotion
panel 'fof the post of Sub was published, the applicant was -
surprised to see that many persons junior to him were
promoted, but he was not considered. This was because his

CR for the period 2016-2017 was withheld at the unit level

'and his ACR for 2015-2016 was not revised despite being
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xquashed hy the GoC Jof 'the.:area : hased " on‘ }"the' appheant" S R
complatnt Howetrer in January 2018 followmg his =
“ complamt ‘his ACR for the perlod 2016 2017 Was f1na11yl
f-'-:forwarded to the record ofﬁce by the un1t The apphcanti SR

| submitted a representahon and was promoted to the rank of

Sub on - 03.03.2018, albeit two months later than his
coursemates and juniors and in between this period around .

1 50 JCO' were promoted o the rank of Sub |

7. In May 2018, he rece1ved a response to hlS statutory_;
L | . cornpla1nt whereln the GoC set aside his ACR gradlng for the.ff, _' a
| year 2015 2016 Wthh had been assessed as ‘Average o

o A Consequently, his prornotlon ‘to the rank of Sub» was - -

: a'ntedated' to January 2018, putting him at par With' his

juniors. However, when his junior was promoted to the next

| higher rank, Snb Maj, the applicant’s . case- was not
: oon'sidered‘ as he did not meet the .' ACR criteria ‘The
"apphcant therefore represented the matter and challenged .
o the actlon of the respondents for not con31der1ng his case for | -‘
| promotlon to the rank of Sub MaJ and not granting h1m the

rank of Honorary Comm1331on based on the incorrect

assessment.
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8. The applicant’s case is ~ that h1s ACR for the
per1od 2015 2016 was not properly considered, and he was

denied promotion to the rank of Sub MaJ at par w1th his

junior, even after belng granted a notional promotion to the

rank of Sub retrospectlvely from 01.01.2018. Based on tlhls,'
he has ol_a_irned the relief as indicated hereinabove.

9. "I'he_ respondents have filed a counter' affidavit and
according to the respondents, the appl_icant Was. enrolled in
the Indian Army in the Corps of Signals on 15.04.1991 and -

was discharged from service on 30.04.2021 (Afternoon)

~ under Army Rule 13(3) item I (i) (a) upon completion of his -

~ service/ age limit. At the time of his discharge‘, he .had

rendered SO years and 16 days of service in the Indian Army
and is receiving 'pension as per the rules. It is an admitted
position from the counter affidavit of the reSpondents that the
apphcant was promoted to the rank of Naik Wlth effect

from 01 11. 2003 Havildar with effect from 09. 06 2008 with

ante date seniority of 01.04.2008, Nb Sub with effect

~ from 01‘_.0_4.2015, and Sub with effect from 03.03.2018 with

ante date Seniority of 01.0 1.201 8.

10. According to the respondents, in the policy formulated

- by the Integrated Headquarters of the Ministry of Defence,
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Army, letter No. B/33513/AG/PS-2 (c) dated 10.10.1197 -
(Anneiure R2), Para 8 clearly lays down that for promotion
to the rank of Sub Maj, the last five yea_rs’ reports m tﬁc rank
of JC.OA must be considered, out of which at least three reports
should be ‘Above Average’ aﬁd the remaining two. should be
‘Highn Average’. The respondehts contend that the applicant
was shortlisted -and his case was placed before the
Departmenté.l Promotion Committee ‘(DPC), whicﬁ mef in the

year 2020 for promotion to the rank of Sub Maj. Howevef,

 the DPC found the applicant not eligible for promotion to the

rank of Sub Maj due to not meeting the ACR criteria, as the
applicant had only four ACRs in the. JCO rank, after his ACR
for fhe year 2016 (Annexure R-3) was set aside by the
Competent Authority. The réspondents have submitted the
photocdpy of the DrC record as Annexure R3. |

As far as the ACR of the applicant for the year 2016 is
concerned, the réspondents admit that it was received from
.the Records on 08.07.2016, with .an ‘Average’ grading
awarded by Brig Jagfoop " Singh, . Commander
H.ea.dquarters 6'14 (Independenf) Mechanized Air Defenc':e

Brigade, (Reviewing Officer). The ACR was scrutinized byAthe

~ record office according to the existing policy, and it was
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observed that the applicant, a JCO, was graded ?High,_
Averagé" by the IO against Para 17 (Coln 96) and ‘Average’
grading élgain_st’Para 18 (Coln 9‘7) by the RO. However, these: |
were nbt communicated to the applicaﬁt in terms of Para 44
and Para 24 of Appehdik D to AO 1/2002 MP. The applicant
was also. not recbmmended_ for the ‘grant of an
Honorary Commission/ rank in - light of the policy
letter No. 2706/ACR JCo-16/Obsn dated 14.09.2016
(Annexure R4). ; |

11. The matter was exémined by the Competent Authoﬁty
and a stafutory complaint was submitted by the applicant.
The GoC Headquarters - 101 vArea issued d_irebtions
on 06.05.2018 regarding the statutory complaint filed by the

applicant. It was held that, having gone through the overall

- -ACR prbfile of the JCO, the reply of the 10, RO, and the OIC

Sighal Records, the ACR for the year 2016 in respect of the
applicant should be set aside aS it was inconsistent with the
applicah’;’s overall ACR profile. After the ACR was sét ésidé, |
the applicant was granted the rank of Sub retrospectively
with effect from January 2018. He was further considered for
promotion to the rank of Sub Maj, but he was not promoted -

due to not meeting the ACR criteria.
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12. -We have heard leamed éounsel for thé parﬁeé and have |
considered the rival contentions. The soie issue invOlv_ed. lfor

consideration before us is Whether ‘the action of the

respéndent_s in r_iot granting promotion to the ‘applicjar_'lf to thé : ’
fank of Sub Maj with effect fro'm‘thé date it was granted to
his immediate juniors is proper or not.

13. As per the promonon policy, Annexure . RZ

dated 10 10.1997, the crlterla for promotion to the post of

JCOs and NCOs is laid down, and Para 8 of the same reads as

under:

%8 For Promotion to the rank of Rs Maj/Sub Maj. In view of
. the importance, job content and prestige attached fo the rank
of Sub Maj, an OAP based system of selection will be followed.
The qualifying criteria for consideration by the DPC under
OAP based system will be as follows:--

(@) Last five reports in the rank of JCO will be counted.
' Out of which at least three reports should be “Above

Average’ and remaining two ‘High Average’. .

() Two out of the Ilast five reports should be on
regimental duty/or as an instructor in an Army
School of Instructions including IMA, NDA, OTA and
ACC, one. of these two reports must be ﬁbove
Average”.

(¢) The individual should have been recommended for
promotion in the last five reports in the rank of JCO.

(@) Merely, qualifying for consideration by DPC does not
_entitle a Sub for promotion fto the rank of Sub Maj.
Selection will be based on seniority-cum merit
depending - upon the vacancies - available. See
Appendix ‘C’ for details.”
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14. Regarding the statutory complaint of the applicant

in the matter of the recording of his ACR for

the period 2015~ 2016, the order in the statutory complaint

indicates that the ACR of 2015~2016 does not match as per

the overall ACR profile of the applicant and, therefore,

the ACR for the year 2016 was set aside. The direction of the

GoC, as indicated in the order available at Page 95, reads as

under:;
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CONFIDENTIAL

Directions of General Officer Commanding 101
Area on the Statutory complaint submitted by JC-
384370F Nb Sub (LMN) Manoranjan Pradharn of F

Comp sig Regt .

I have examined the Statufory Complaint submitted by
JC- 384370F Nb Sub (LMN) Manoranjan Pradhan of F
Comp Sig Regt and recommendations of OIC Records,
Signals Records on the same. :
Award of “Average” grading in ACR for the year 2016
with Adverse remarks/weak point by RO in respect of
the above name JCO have not been found supported with
the ACR as periodical warning (s)/performance
counseling (s) given to the JCO which were required fo
be recorded in the ACR as per Para 45 of AO
1/2002/MP. The complaint has earned 13x ACRs as
NCO and JCO and been assessed consistently “Above
Average” by IOs and ROs in nine of his ACRs, “High
Average” in three ACRs and “Outstanding” in one ACR
except the ACR for year 2016.

In view of the above, having gone through the overall
ACR profile of the JCO and comments of 10, RO and OIC
Signals Records, ACR for the year Z016 in respect of the
above named JCO be set aside being inconsistent to the
JCOs overall ACR profile. ‘
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15. Havmg gone through the ACR dossiers of the apphcant

and the proceedmgs of the - DPC held on *27.10.2020

" and 28.10.2020, we find that the case of the applicant, Sub

(LMN) Manoranjan Pradhan (Retd) was placed for

consideration before the appropriate Promotion Committee
‘and in the category of deferred | caseS, on account of not

. having five ACRs (ie. year 2016, 2017, 2018, 2019

and 2020) in the JCO rank, as per the Ministry of
Defence, . Integratéd Headquarfers Army Service. Note
dated 30.09.2014. The applicant's name appears at Serial

No. 20 on the deferred list on the ground that the JCOs

 indicated in the list do not have five ACRs in the JCO rank.

~16. The case of the applicant has been considered in the

said proceedings, and he has not been recommended for

' _4 promotion. In the proceedings of the Promotion Committee

meeting, the case of the applicant was placed for

' considérati_on along with all other candidates. The ACRs of
 the apphcant for the years 2015 2016, 2017, 2018, 2019,

and ZOZO were placed before the Promotion Comm1ttee The

ACR of the applicant for the year 201 5_was earned by him in

-the cadre of Havildar, and the ACRs from 2016 to 2020 were
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earned by hirﬁ in the ,cadre-of Sub, 1e , in the cadre of JCO, as
contemplated in Para 8(a) of fhe promotion policy. |
17. However, since the ACR for the yeér 2016 Wés set
aside, only four ACRs of the applicant (ffbm 2017 16 2020)
were placed before the DPC. The DPC noted that as the ..
applicant had not earned five ACRs as reqﬁired by the policy,
he could -hot be recom'm_ended ‘for _promotion; The
respondents have also indicated 'this, fact in their counter
affidavit at Para 9(c). In the matter of consideration of the
appiicant’s case for promotion to the ré.nk of Sub Maj, the
respOndents make the following averments: | |

9. In the instant case, the following points need merit
considerations by the Hon’ble AFT:-

(@)  The petitioner was timely promoted to the rank of
Nb Sub with effect from 01.04.2015 on the basis of rank
seniority alongwith his batchmates and there was no

_ delay in promotion fo the rank of Nb Sub. '

" (B  The petitioner was promoted to the rank of
Subedar with effect from 03.03.2018 with ante date
seniority fromr 01.01.2018. it is perfinent to mention here
that promotion for the next higher rank is considered on
the basis of seniority-cum-merit list and not from the
physical assumption of promotion. Accordingly, the
petitioner was considered for promotion to the rank of
Subedar Major from the date of his seniorily, ILe.
01.01.2018 but the petitioner could not be promoted due
- fo not meeting the requisite ACR criteria.

() The petitioner was considered for promotion fo the
rank of Subedar Major by Departmental Promotion
- Commitfee held in the year 2020 and Promotion Board
had considered last five ACRs (.e. year 2016,
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2017,2018, 2019 & 2020) earned by the petitioner in
accordance with Para 8 of Infegrated Headquarfers of
Ministry of Defence (Army) letter N B/33513/AG/PS-2
© dated 10 Octover 1997, The ACR for the year 2016 in
respect of the petitione was set aside, therefore, he had
earned only four ACRs (.e. year 2017, 2018, 2019 and
2020) in the rank of JCO. The minimum requirement for
consideration of DPC for prdmoﬁon' fo the rank of
- Subedar Major is five ACRs in the rank of JCO. As the
petitioner had earned only four ACRs in the rank of JCO,
hence, he was not found eligible for promotion fo the

rank of Subedar Mgjor.
@) XXX o . XXX . XXX
(e) xxx | xxx . xxx

18. From the aforesaid, it is clear that the applicant’s case
for promotion to the rank of Sub Maj was rejected or not

considered solely because he had not earned five ACRs in the

cadre of JCO in the preceding five years from the
date of consideration, i.e., 27/28.10.2020. The respondents

' {reat the applicant as not having an ACR for the year 2016 in

the cadre of JCO and, therefore, consider him ineligible
for promotion. However, the fact remains that in the

year 201 5~2016, thé appiicant had earned - an

~ACR while serving‘ in the cadre of jCo. This ACR,

‘however, was. set aside because it was not

properly  recorded  in accordance - with the

policy/ rules..
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19. The issue, therefore, is whether the non-consideration
or non-grant of promotion to the applicant to the rank of Sub

Maj on this ground can be sustained in law. -

20. The respondents' counter affidavit is silent on the issue

- regarding what .should be done when an employee has

discharged duties for a particular ACR year, the ACR is set
aside due to being found unsustainable in law on technical

ground by the competent authority. The respondents have not

bi‘ought_to our notice any rules, regulations, or circulars

applicable in such situations ‘where an ACR for a parﬁcular
period is unavailable. In such cases, it is common practice to
consider the available ACR for the previous period. However,

in this caiSe, the applicant's previous ACR is from the cadre of

‘Havildar for the year 2015, and not from the cadre of Junior

Commissioned Officer (JCO). Hence, as per the resporidents,
this cannot be éonsideréd for promotion to the .fank of Sub
Maj (Subedar Major). |

21. In. such a situation, the respondents should have t_aken |
note of the applicant's overall profilé or .at least the ACRs

available from the last four yeafs in the cadfe of JCO. _After

_evaluating the average performance of the applicant, a

- decision should have been made regarding his promotion.
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The respondents' act of oufright rejection-of the applicant's
claim on the grounds that he does not have five ACRs in the

rank of JCO in our considered view, is illegal, arbitrary, and

unsustainable. This process cannot be upheld.

22. The applicant, having discharged his duties and earned

an ACR in the cadre of JCO, that was found to be

unsustéinable in law and subsequently set aside following his
complaint, should- have been treated as having earned five
ACRs in his reckonabie profile for the last five years as a JCO.
The respondents were duty-bound to consider the applicant’s
case in accordance with dpplicable policies or circulars, or, at
thé very Iéast, in a manner that follows the principles of
natural justice ér any procesé known to-law. This would have
allowed for a fair consideration of the applicant’s case for
promotion to the next higher rank, on par with his juniors.

23. The act of the respondehts in rejecting the applicant’s
claim outright, 'withdut any such consideratioh, is illegal and
contrary to the basic principles of natural justice and all
norms of law, which require due consideration. The
applicant cannot be blamed for the non~availabilify
of the ACR for the year 2015-2016, he had worked as a JCO

and earned an ACR, but it was not in accordance with the
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4

' laW, the applicant made a cornplaint,~ which was accepted,

~ and the ACR was set aside. Once the ACR was set aside, it

should not stand in the way of his promotlon

24. In light of this, the respondents were duty bound to

- follow the relevant policies and procedures as applicable to

ensure justice to the applicatnt‘, by considering his case for
promotion in a »nlanner that complies with the system of law.
The respondents’ outright rejection of the applicant’s case,
without any consideration or appﬁcation of a known
methodology for handling such cases, constitutes an arbltrary :
and 111ega1 action, whlch cannot be upheld by th1s Trlbunal |
25.. Accordingly, we allow this OA and direct that the
appliodnt’s case for promotion to .the rank of Sub Maj be
reconsidered. The matter should be placed before the
oorn]oetent authority and subsequently before the appropriate

Departmental Promotion Commi_ttee (DPC). The DPC shall

reconsider the applicant's .case retrospectively, as it existed

on 27/28 October 2020. In doing so, the DPC should take
note of all applicable policies and circulars or evolve an

appropriate principle that aligns with the requirements of the

law. The DPC should assess the .av,pplicant's‘case, treating him

-~ OA 2219/2021
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as though he has earned five ACRs in the cadre of JCO, and
evaluate his case in accordance with the fel_evant‘policies.

.26. In the event the applicant is granted promotion and -
found fit for the same, he should be granted retrospecti{re
promotion Without any consequential benefit, at par with his
juniors wiqo were prométed to the rank of Sub Maj based on
the recommendaﬁon of the DPC that met on 27/28.10.2020.
27. In case th_e‘vapplicant is granted prorﬁoti_on to the rank
of Sub Maj and still has service left, he should be reinstated in
service and permitted to complete his tenure in the said
promoted rank. In case he is promoted, the promotion shall
be given effect retrospecﬁvely, without any consequential
benefits, inéluding back wages, efc. However, if he has
already attained the age of superannuation or is due for
dischafge in the cadre of Sub Maj at the time of such
profn(')tion, he should be deemed to have retired in the rank
of Sub Maj, after grant  of notional promotion
without arrears of wages but his pension shall be
re~fixed for the rank of Sub Maj and post-retirement benefits
éhould be recalculated. and granted to the applicant

accordingly freating him to have retired as a Sub Maj.

OA 2219/2021 o
Sub (LMN) Manoranjan Pradhan (Retd) : Page 16 of 17



-1
.

28. 'f'he entire exercise in pursﬁance of this order should be
completed_witﬁin a period of three months, and the be‘hefits‘:
should be conferred to the applicant within this timeframe.
24. As far as the applicant's prayer regarding the-. ACRs for
fhe year 2017 is concerned, sincé the same have already been |
reflected and is being considered for promotion, we se¢ 10
‘reasdn to interfere with thé complaint regarding the delayed
initiation of the ACRs for the year 201 7; |

30. Regarding the benefif of grantiné an honorary rank; if,

as a consequence of the promotioh_ granted to the applicant to

the rank of Sub Maj, and in accordance with the applicable

‘policies, he is entitled to be considered for any honorary rank,

the same should be taken mnote of and considered in
accbrdance with the law.
31.. With the aforesaid, the OA stands disposed of.

32. No order as to cosfs.

| A
Pronounced in the open Court on QS day of March, 2025.
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